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Filed: October 8, 2003 : 
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This is a decision on the petition filed on February 2, 2004, which is being treated 
as a petition requesting that the requirement of 37 CFR 1 .21 3(a)(1 ) be waived or 
suspended pursuant to 37 CFR 1 .183 in order to file a nonpublication request after 
the filing of the above-identified application. The petition was accompanied by a 
petition fee of $130. 

The petition is dismissed . 

37 CFR 1 .183 provides that in an extraordinary situation, when justice requires, 
any requirement of the regulations which is not a requirement of the statutes may 
be suspended or waived by the Commissioner. 35 U.S.C. 1 22(b) requires the 
United States Patent and Trademark Office (USPTO) to publish utility and plant 
applications filed on or after November 29, 2000, unless applicant makes a 
nonpublication request upon filing. The requirement that a nonpublication request 
must be made upon filing, of the application is set forth in the statute. See 35 
U.S.C. 122(b)(2)(B)(i). Therefore, the USPTO does not have the authority to waive 
this requirement. Accordingly, the nonpublication request filed with the petition 
will not be recognized. The projected publication date of this application will be 
determined upon completion of the pre-examination processing of this application. 

If applicant desires to avoid publication of the above-identified application, he may 
file a continuation application under 37 CFR 1.53(b) claiming benefit to the above- 
identified application under 35 U.S.C. 120 with a nonpublication request and, 
thereafter, abandon the above-identified application by filing a petition under 37 
CFR 1 .138(c) for express abandonment to avoid publication, including a petition fee 
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($130.00). This petition should be mailed to Box PGPUB-ABD or fax to the Pre- 
Grant Publication Division at (703) 305-8568. 

Telephone inquiries regarding this communication should be directed to the 
undersigned at 703-305-8680. 
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